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FAMILY COURT AMENDMENT BILL 2001 
Second Reading 

Resumed from 15 August. 

HON PETER FOSS (East Metropolitan) [7.52 pm]:  I indicated when this matter was last debated that we 
oppose the legislation because it has some fatal flaws.  The Government has tried to address a mischief that 
needs to be addressed but it has not done so in a suitable manner.  I queried the Bill’s constitutional validity, and 
said that I would be happy to take the matter to the High Court.  I think that would be an interesting case.  There 
is also a problem of detail that relates to the mix between the situation of people who are in a de facto 
relationship and those who are married.  The legislation has been very inappropriately drafted for dealing with 
that matter.  Western Australia is the only State in Australia that has the capacity to deal with that.  My concern 
relates to the rapidity with which a person who is a de facto partner has the capacity to disentitle a person to 
whom the partner has been married for years and who I believe has a greater right than a recently appointed de 
facto to be supported and maintained and receive property.  The real problem occurs because a person may make 
an application under this legislation as a de facto spouse.  That application in no way meshes in and allows the 
spouse to be notified.  I believe it provides a capacity for fraud.  I think there is a real opportunity to deprive a 
long-term spouse of his or her property rights because a person will be able to make an application to the Family 
Court - it could even happen by consent - for a de facto property right and take all the property from a spouse.  If 
everybody agrees, it happens.  Someone must simply live with another person for a period of time; it does not 
have to be two years.  The couple say they are de facto partners and want to make a property settlement, and off 
goes the property.  At that stage the Family Court does not have anything to operate on.  Given the ingenuity of 
the Family Court, it may be that it could find some way around the law to say that that act was fraudulent and 
capable of being set aside.  Of course, it is a bit hard for the court to set aside its own orders as having been 
fraudulently obtained.   

The situation becomes even worse when we deal with the provisions in the schedule, which deals with 
amendments to the Administration Act.  This part of the Bill was much worse before its passage through the 
other place.  It has improved slightly.  I will give the House an idea about how this works.  Let us assume that a 
couple are married for 30 years and bring up a family.  After the children grow up and leave home, they become 
estranged.  Two years later, the spouse in whom all the property is vested dies without leaving a will.  This 
situation is provided by proposed section 15, which states -  

(1) If the intestate dies leaving a de facto partner but no husband or wife . . .   

That is not a problem.  In those cases, if the couple were in a de facto relationship for at least two years before 
the death, the partner is entitled to the property as if the couple were husband and wife.  We do not have a 
problem with that.  However, proposed section 15 continues -  

(2) If the intestate dies leaving a husband or wife and a de facto partner, then where -  

(a) the de facto partner and the intestate lived as de facto partners for a period of at least 2 
years immediately before the death of the intestate; and  

(b) the intestate did not, during the whole or any part of that period, live as the husband 
or wife of the person to whom he or she was married, 

If the husband and wife had been separated for more than two years and the husband or wife had been living 
with a de facto for two years, the de facto partner shall be entitled, in accordance with section 14, to the intestate 
property to which the husband or wife would have been entitled but for this proposed section.  If a husband or 
wife does not act quickly and get a divorce and a property settlement, he or she has Buckley’s.  I have no 
problem with proposed section 15(1).  I have no problem with addressing inequities.  I have serious problems 
with creating a new inequity.  I think it is atrocious that a spouse of 30 years could be so quickly deprived of his 
or her rights simply because he or she does not go to the Family Court.  People do separate amicably, and they 
frequently do not get into any sort of legal arrangements.  Two years is not an awful lot of time to go by and to 
leave things as they are.  The wife could be living in a house because the husband says that she can continue to 
live there; he does not mind.  The wife could be provided with an income, so she is quite happy.  She has the 
house she has lived in for 30 years as a married woman and she has an income provided by the husband.  Why 
go through the unpleasantness of a divorce and a property settlement?  Not everybody wants to go to court, and 
not everybody understands that if a wife does not go to court and two years pass, she could be in a lot of trouble.  
She could suddenly find that a de facto comes along and the husband says, “Get out.  This happens to be my 
house and, by the way, I’ve stopped your income.”  That is not just.  I am not saying that every single case will 
be like that.  However, I believe that that is a very real possibility, and something must be done about it. 
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I have suggested to the Government all along that the way to go about it is in fact the simplest way; that is, to 
determine the issue as if it were a matter under the Inheritance (Family and Dependants Provision) Act.  I do not 
see a simple solution in this respect.  If there is a husband or wife and a de facto, to merely say after two years 
“That is it” is just plain wrong.  I do not believe that that is thinking the situation through properly.  I appeal to 
the Government, and particularly to the minister, who I know has some experience as a legal practitioner.  If the 
wife consulted him and asked him what she should do, and he advised her on the law, I think he would also say 
that he thought it was a bit rough.  I suppose a person could then make an application under the Inheritance 
(Family and Dependants Provision) Act.  One might have to check that. 

That is an interesting Act that we dealt with earlier.  It is possible to bring an Inheritance (Family and 
Dependants Provision) Act application in respect of an intestate estate.  However, it seems to me quite wrong 
that the base level provision we have set is that a person is disentitled after two years.  We must come up with a 
better method, rather than just saying, “Two years, you’re out.  Sue.”  What does the person do in the meantime?  
In the example I have given, the person has lost her house and her income.  She can go to the Supreme Court and 
sue.  However, it does not seem quite right to me when much of the basis for this legislation is that it is far too 
expensive to go to the Supreme Court and prove the sorts of things that must be proved there.  That is exactly 
what a wife will be required to do.  She will have to go to the Supreme Court and prove the sorts of things that 
currently must be proved in a court of equity.  She must go to the Supreme Court to prove them, and she must do 
it, not as a right, but by saying that it would be unjust in the circumstances because proper provision was not 
made for her. 

I ask that the minister give consideration to whether there is a better way of doing this.  My criticism is not of the 
basic idea.  I fully support the basic idea; I do not have a problem with it.  It is the way in which it has been 
carried into effect - merely the mechanics and the thinking through of it - with which I have a problem.  I do not 
oppose the principle; I accept it.  I just happen to think that the consequences of the bald statement that is 
currently in the Bill are grossly unfair, and I believe we can do better.  I understand that in the atmosphere that 
prevails in the other place, it might not be possible to do better.  However, in the atmosphere that prevails in this 
place, I sincerely hope that we can do better. 

I have outlined the parts of the Bill with which I have a problem, and I have also said that it is unfortunate that 
we have in the one Bill provisions that are plainly acceptable and clearly correct - they are the ones that bring 
state law into line with commonwealth law.  Again, I do not have a problem with them.  As the minister will 
probably understand, I support those provisions. 

I will summarise the position.  The Opposition totally supports parts of the Bill.  Those parts are non-contentious 
and relate to the enforcement of orders and things of that nature.  The Opposition accepts in principle parts of the 
Bill, but queries the way in which they are carried into effect; and there is a part where we accept that justice 
must be done, but we are concerned about the way in which it has been carried into effect.  I am particularly 
concerned about the area that I do not believe ordinary members of the public understand this Bill deals with.  
Most people think that this is just to help a man and woman who are living together as husband and wife, or two 
male people who are living together as husband and wife, I suppose - I do not know what they are called - even 
though they are the same gender.  That is what most members of the public think this Bill is about.  The 
Opposition does not have a problem with that.  We believe that that is a circumstance in which some form of 
justice must be given. 

However, due to the definition that has been imposed, this Bill goes further.  The area in which it goes further 
and about which I am particularly concerned is that of relationships that the ordinary person would not 
understand to be de facto relationships.  One reason that I queried that is that I believe it will lead to litigation.  
The definition as it currently stands is so broad that it will pick up four or five university students who are 
sharing a house near the university.  I do not think most people in the public would understand that it does that.  
It might pick up a whole lot of people in a mining camp who are sharing domestic arrangements.  Sex is not 
necessarily part of it.  I do not even know whether sex is necessarily excluded in mining camps.  However, the 
reality of the matter is that it is one of those legal definitions whereby the drafter is trying to encompass every 
possibility when it is inappropriate to do so.  Sometimes when a drafter encompasses every possibility, he brings 
in things that he does not actually want.  It is easy to draft legislation that way.  Local government by-laws are 
the classic example.  The drafters do not want to miss anything, so they rope in a whole lot of things that they 
probably should not do.  I do not know whether any members of the Joint Standing Committee on Delegated 
Legislation are in the Chamber.  However, I am sure that any members who have served on that committee 
would be able to tell us about those occasions on which they have seen a regulation and wondered what on earth 
the draftsmen were trying to cover.  The answer is that they were trying to cover this and that, but if they did not 
encompass a lot more than that, something else might be left out that they did not think would be left out.  It is 
the easy way to draft.  The simple solution is to encompass everything, even though they do not intend to. 
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I am sure the minister will tell us that the Government does not intend to cover university students rooming 
together near the university; but the legislation does cover them.  It is not sufficient for the minister to say in the 
second reading speech or at the committee stage that it is not intended to cover them, because the court will look 
only at the second reading speech or the committee stage debate if there is an ambiguity.  I must say that there is 
no ambiguity.  The broadness of the definition is comprehensive.  The minister does not have to worry about 
whether they are having sex, whether they have children or whether they bought property.  They are simply 
matters to be taken into account.  He does not have to worry that they have had two, three, four or five 
relationships.  I am sure the legislation was not intended to cover a Mormon-style marriage, but with the form of 
drafting that has been used, it does.  Was it intended to cover mining camps?  I am sure it was not, but it does.  
Only after litigation will it eventually be established how far the legislation goes.  One of the best times for this 
legislation to be tried out is after a person has died, when someone wants to get some money under the 
Administration Act.  A person may say she is a de facto; she has lived with someone on the North-West Shelf 
platform; she cooked for him; they shared a room - I will not go any further. 

Hon Nick Griffiths:  Is this a confession? 

Hon PETER FOSS:  No, but I am wondering why that sort of relationship has to be covered.  Why was it not 
sufficient to pick up what every other person understands - living together as man and wife?  They do not have to 
be the same sex.  We would have understood that.  Were those extra words included for abundant caution?  The 
opportunities are there for the abundant caution to cause abundant litigation.  Why go away from an ordinary 
understood term such as “living together as husband and wife” – and they do not have to be the same sex?  Why 
could we not say that it does not matter that they are already married, provided they have ceased that 
relationship?  It does not matter that they have been in a de facto relationship, which has not expired in terms of 
the two years allowed under the Act to bring an application, as long as they have ceased it.  Why do we have to 
include multiple relationships?  What was wrong with saying “living together as husband and wife”?  They do 
not have to be the same gender, and it does not matter that legal responsibilities subsist under another 
relationship as long as that relationship has ceased.  It is now unnecessarily complicated and we must create a 
definition that includes everything that can be thought of.  This is all because the Greens want to deal with these 
problems.  It is a definition that was arrived at because parliamentary counsel found it an easy way of getting 
around this matter.  Sometimes more effort has to be put in to get things right.  A definition should not be picked 
just because it is easy for a parliamentary draftsperson.  It should be done right.  The minister then has the 
responsibility to say that he does not want the definition to cover certain things.  Why should we in this Chamber 
try to work out the proper way of doing this?  Why should we try to fathom the Government’s real intentions?  
Why should we rely on the minister saying that he does not intend to cover that issue?  What good will that do 
when it reaches the courts?  None.  It is sloppy.  A vigilant minister should tell the parliamentary draftspersons to 
get it right, not to provide this garbage and expect us to stand in Parliament and defend it.  Unfortunately, some 
ministers seem to gain some possession of words that have been handed to them by parliamentary draftspersons.  
It should have been questioned in the first instance. 

I must give Hon Graham Giffard credit for the fact that, when he was presented with some stupid words, he had 
the good sense to say that he would not stick by those words.  It takes a bit of courage for a member to tell the 
minister in the other House that he has not done the right thing and the member will not be the patsy who tries to 
defend those words. 

Hon Bill Stretch:  Especially when he is a parliamentary secretary. 

Hon PETER FOSS:  Yes.  Hon Graham Giffard tried to make sense of the words and he came to the conclusion 
that he could not.  He is to be credited for that.  These words are just as bad.  They do not even appear in the 
government publicity; they certainly do not appear in the second reading speech to convey that the minister 
intends to cover these sorts of things.  The parliamentary draftsperson included those words and somebody did 
not pay sufficient attention on the way through.  We are now stuck debating these stupid words because 
sufficient rigour was not applied when the minister and Cabinet considered the Bill.  It takes a bit of guts to do 
that with legislation.  I ask that we show a bit of guts and fix up this wording.  I would at least like to feel that we 
are passing sensibly-worded legislation and not passing legislation simply because that is what was served up by 
parliamentary draftspersons and was allowed to go through to the keeper. 

I will probably be moving some amendments, but I would prefer to hear the minister’s views on some of these 
matters, particularly how the Family Court will deal with the situation when an application is brought by a 
person while he or she is married: first, if a person is either the applicant or the respondent and makes application 
under the de facto portion of the legislation, there should be some provision for how that ties in with the rights 
that person has under the commonwealth Family Law Act to make sure that person is not intentionally or 
unintentionally deprived of his rights; secondly, what I see as the unsatisfactory situation with regard to the 
Administration Act where a person is thrust immediately onto the Inheritance (Family and Dependants 
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Provision) Act after two years and has to sue for what should have been his or her entitlements; and, thirdly, 
what will we do about the definition?  Will we go ahead and cover this multitude of possibilities, or will we 
make it clear that we are essentially talking about a marriage-like relationship and that the clauses which follow 
that statement in the definition are distinctly subservient to it; in other words, they do not redefine it?  Can we 
include something to say that notwithstanding anything in this legislation, we are still talking about a marriage-
like relationship, because the definition starts off okay, but following the consistent defining of it, we have ended 
up with a horse-means-cow definition.  If we were to take out the subsequent subclauses, or if we were to make 
them totally subservient to the initial definition, I would not have a problem, but I do have a problem with the 
way this legislation operates at the moment because it has the capacity to bring under the provisions of this Act 
relationships which I am sure the Government never intended to cover.  I will wait and hear what the minister 
has to say about that matter and then consider what we need to do by way amendment.  It is far better that the 
Government move any amendments because it is a waste of time the Opposition trying to rewrite the 
Government’s Bill.  The Government needs to make policy decisions.  There is not much point in my trying to 
make changes if that is the Government’s policy.  If the policy decision is that the Government does not want 
that, the Government should bring in those amendments.  If the Government is not prepared to do so, I will move 
pro forma amendments which will at least illustrate the point, and we can debate it and see how it can be 
resolved, even if I do not necessarily try to modify those amendments right the way through the Bill.  That is not 
something an Opposition can do.  We cannot go through a Bill and pick up every aspect.  I will move an 
amendment, which probably should be repeated in about 50 places, that raises the point and enables us to vote on 
it and decide. 

HON JOHN FISCHER (Mining and Pastoral) [8.20 pm]:  The Family Court Amendment Bill 2001 is another 
attempt by the Government to impose legislation on the people of Western Australia that flies in the face of 
everything that the majority of Western Australians believe in.  It is another attempt to bring in legislation by 
stealth.  The Government does not have a mandate to bring in this legislation.  Hon Peter Foss summarised it 
well in the House on Thursday, 15 August when he said - 

The Family Court Amendment Bill is a stupid piece of legislation that is badly constructed, based on 
poor legal thought and one that will result in a complete mess.  

This Bill seeks to alter two principal aspects of our Family Court Act.  It seeks to treat de facto partnerships as 
equal to married partnerships with respect to property disputes in the event of relationship break-up and, more 
significantly, it seems to recognise same-sex relationships as having the same right as heterosexual relationships 
in the event of relationship break-up.   

This Bill defines a de facto relationship as a relationship between two persons who live together in a marriage-
like relationship.  This legislation therefore creates a marriage-like relationship.  The Commonwealth 
Government governs such a relationship and, as such, this legislation is under threat of legal challenge in the 
future.  Other relationships not based on mutual sex will be incorrectly contested in the division of property.  It is 
plainly obvious that under the guise of forcing de facto couples to accept the same terms and conditions that 
marriage bestows on married couples, this Government is intent on forcing the public to accept gay marriages as 
being equal to heterosexual marriages.  This starts with softening us up by using the term “partner” instead of 
“spouse”.  Pretty soon, the act of marriage, which has been sacred in not only our western culture but also most 
other cultures for centuries, becomes less sacred, less important, until it becomes meaningless.  We are a 
Christian country and this legislation is a slap in the face to our Christian beliefs and no doubt to other members 
of our community who belong to the non-Christian religions.   

It is my understanding that 12 per cent of our population live in de facto relationships.  In other words, 88 per 
cent of partners are married; that is, they have made a strong commitment to each other both in a personal and a 
financial sense.  They form a strong relationship.  They are committed to each other and any children who arise 
from this relationship.  The majority of people understand the necessity to formalise their partnership out of 
mutual love and respect, and in order to protect and preserve their and their children’s rights.  What then of the 
other 12 per cent?  Has it occurred to the Government and supporters of this legislation that de facto couples do 
not wish to formalise their partnership?  De facto couples prefer to have a more casual relationship.  They are not 
forced into a de facto arrangement.  They are adults and they can make a choice.  They choose this arrangement.  
They should have the right in a democracy to such an arrangement.  They surely accept that there is little 
protection of mutual property and ongoing maintenance in this type of arrangement.  They obviously accept this.  
If they did not, they would marry like the remaining 88 per cent of the population.  This 12 per cent is a 
statistical outlier.  They exist everywhere.  There will always be around 10 per cent of the population who will 
opt out of accepted practices no matter what legislation is brought in.  The Hansard of proceedings in the other 
place on 6 November 2001 highlights the concerns of the Liberal Party about the lack of consultation regarding 
this Bill.  Mrs Edwardes said -  



Extract from Hansard 
[COUNCIL - Tuesday, 10 September 2002] 

 p563b-571a 
Hon Peter Foss; Hon John Fischer; Hon Giz Watson; Hon Louise Pratt 

 [5] 

One of our major concerns about this legislation is the lack of consultation with the people who may be 
affected by it.  

I am equally concerned.  Mr McGinty replied to this concern -  

I have taken the opportunity of briefing the practitioners who work in this area, and I attended the 
family law practitioners conference and spoke at some length about the ins and outs of this Bill, in order 
to make sure that the information was in the public arena, at least to the extent that the legal 
practitioners would know.  

That reply would be of no comfort to the majority of the population.  Most people never seek legal advice until 
they are in some sort of trouble.  Many people probably would never meet a lawyer in the ordinary course of 
their lives, much less a family law lawyer; so how on earth can Jim McGinty say that the ramifications of this 
Bill are in the public arena and understood by the general public?  That is absolute rubbish.  I doubt the average 
de facto couple have any idea that their union is about to become bound in law and I doubt very much that this 
12 per cent have been consulted.  Apparently, after this legislation becomes law, they may be fully informed.  
We have Big Brother coming along and upsetting the applecart by formalising these casual relationships and 
casual arrangements.  Why is this?  I believe this is because by devious means this Government is about 
formalising same-sex relationships.  This is not about de facto relationships; it is about pandering to 10 per cent 
of the population who choose to act outside what is considered normal.  This is about pandering to those 
elements of the homosexual community that wish to formalise their same-sex unions.  I doubt that everyone in 
the homosexual community agrees with this Bill.  I doubt that they fully understand their responsibilities under 
this Bill.  If it had been widely debated before being presented to Parliament, they may have been better 
informed.  However, by fiddling with the law, the Government can formalise same-sex relationships via the 
backdoor.  The fact that 12 per cent of the heterosexual population will be affected by this legislation seems to be 
of no concern to this Government.  This is just another statistical outlier that we as a community apparently must 
accommodate and legitimise.   
We are being forced to legitimise same-sex marriages whether we like it or not.  A percentage of the population 
is gay; so be it.  I do not seek to tell any adult what he or she can do in the privacy of his or her own home.  That 
does not mean that the One Nation Party or I should support a Bill which puts the union of a same-sex couple on 
equal footing with a heterosexual marriage.   
I do care when the rights of 90 per cent of the population are trodden on to support 10 per cent of the population.  
I do care when children’s rights are not protected.  This legislation will downgrade the value of marriage; it will 
erode the family unit yet again; and it serves to make it meaningless.  In fact, if a person leaves a married 
relationship and then enters a de facto relationship, the second relationship is considered on an equal footing to 
the first.  Should the second relationship founder, when it comes to dividing the assets, the spouse from the 
second de facto relationship has equal rights to that of the first.  Is this fair to the 88 per cent of the population 
who have the guts to commit to a legal marriage?  I for one most certainly do not think it is.   

What happens if the second relationship is a homosexual one?  How would the former heterosexual partner feel 
in that instance?  One must ask what we are doing to ourselves and, more importantly, what we are doing to our 
children.  A constituent of mine has reliably informed me that in Sweden, a gay couple had children by in vitro 
fertilisation treatment.  The relationship ended.  The question of maintenance landed the couple in court.  The 
court decided that the biological father was responsible for the maintenance of the children.  The gay couple 
walked away from the problem leaving the sperm donor with a huge problem.  I must ask whether anyone can 
contemplate that this is fair and whether it could happen here.  I hope not, but it certainly does make one think. 

We already have protection for non-marriage unions - that is, common law protects any type of partnership.  De 
facto and same-sex unions can protect themselves via a contract, a contract which is specific to the two parties 
involved.  This Bill is about forcing gay relationships down the throats of the rest of the community; it is about 
power; it is about power of acceptance.  Forcing legislation on the community will never bring about the 
acceptance of gay marriage.   

What happens in 20 years when children from homosexual relationships seek to sue this State because they were 
deprived of a normal family upbringing?  They will have been forced by law to live in a relationship that is 
favoured by much less than 10 per cent of the population.  Children from same-sex relationships will be open to 
ridicule and being marginalised.  When this State participated in the practice of removing Aboriginal children 
from their parents in the 1950s and 1960s, the Government had no idea of the consequence of its actions.  We 
will find ourselves in that situation once again in 20 years when brought to book by bad laws.  We have a duty of 
care to all our children to assist them to live in normal family relationships.  We cannot stop same-sex couples 
from living together and from bringing up children, but we can make sure that we do not legalise it.  We can 
make sure that we as a society do not leave ourselves open to legal challenges in the future.  One can paint it any 
way one likes, but two mums or two dads are not normal.  We as a society will suffer the consequences in a 
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decade or two.  We will be brought to account for our actions.  Devaluing the status of marriage and family will 
ultimately lead to the destruction of the very fabric of our society.  One Nation will not support this Bill. 

HON GIZ WATSON (North Metropolitan) [8.33 pm]:  I was not quite sure which Bill we were debating.  
However, the Greens (WA) are happy to support this Bill.   

The Family Court Amendment Bill allows access to the Family Court of WA for de facto partners to resolve 
property and maintenance disputes in the event of a breakdown of their relationship.  We should be very clear 
that it does not require couples who have a breakdown in their relationship to access the Family Court.  The Bill 
simply provides for de facto couples that which was not previously available.  Of course, we know that by far the 
majority of relationship break-ups do not end up in court.  The Bill is providing equality of access to the Family 
Court.  The Bill also changes the definition of de facto relationship to encompass same-sex partnerships in a 
marriage-like relationship.  Married couples are covered by the commonwealth Family Law Act 1975.  
However, the Commonwealth Constitution limits the Commonwealth when making decisions relating to de facto 
relationships and children born from those relationships.   

The Greens are very pleased that this Bill is finally being debated and, we hope, will pass through the 
Parliament.  It is long overdue.  Western Australia is the only State that does not have legislation that makes 
provision for de facto couples.  New South Wales, the Australian Capital Territory, Victoria and Queensland 
recognise same-sex relationships in their de facto legislation.   

As it stands at the moment, the Western Australian Family Court Act 1997 makes provision for parenting 
arrangements for children born outside marriage.  However, it does not assist de facto couples in resolving 
property and maintenance disputes.  De facto couples are forced to resort to common law, which does not take 
into account or value the different types of contributions made by de facto couples.  At present these disputes are 
resolved by the Supreme Court, which can be both expensive and time consuming.  It is important to note that by 
and large women are discriminated against when a long-term de facto relationship breaks up, because under the 
present legislation, women’s contribution to the family is often overlooked when property is distributed.  The 
Bill will ensure that women in de facto relationships enjoy the same rights as married women when a 
relationship breaks down.   

I want to comment on some of the debate this evening about putting de facto relationships on the same footing as 
marriages. 

Hon Peter Foss:  The footing is higher actually. 

Hon GIZ WATSON:  We could debate that.  I guess the case has been raised that if a marriage broke down and 
one of the partners became involved in a de facto relationship that split up, there would be the question of how 
property would be distributed.  From my experience, the Family Court is very knowledgeable at weighing up 
factors about who should get what. 

Hon Peter Foss:  It might not even know about the application.  That is the problem.  There is nothing in the Act 
that says that the wife must be told about it. 

Hon GIZ WATSON:  That is a separate point.   

Hon Peter Foss:  I know it is, but it is a very important point. 

Hon GIZ WATSON:  I heard Hon Peter Foss’s comment on that, and I think he made a good point.  However, I 
am not referring to that specifically.   

Hon Peter Foss:  I am sure that if there were a competing claim before the court, it could evaluate it, but it would 
probably have to put the federal law ahead of the state law. 

Hon GIZ WATSON:  Yes.   

As I have said, I have some experience in supporting people in Family Court matters and listening to Family 
Court decisions.  I continue to be impressed by the amount of consideration in the judgments on the distribution 
of property.  I have a lot of faith in the ability of judges to be able to make those judgments on contributions of a 
de facto partner or a former marriage partner. 

The Bill recognises relationships between same and opposite sex couples and provides for them the same 
property and maintenance rights that currently exist for married couples.  The Bill lists a number of factors that 
the court would use as indicators to determine whether a de facto relationship exists or has existed.  That is a 
reasonable approach.  It gives a breadth of indicators.  It does not require any one of them, but it lists those 
matters that should be taken into consideration.  I shall be interested in a comment by Hon Nick Griffiths on 
whether that approach is the same approach as that adopted by the Commonwealth in defining indicators.  
Perhaps I could seek a response to that when he sums up. 
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The rights provided for by this Bill would generally apply only if either or both de facto partners were over 18 
years of age.  One or both of the partners must reside in Western Australia at the time that application for leave is 
made.  The Bill will not apply to de facto relationships that ended before the commencement of the legislation.  
Over the past six months I have received correspondence pleading with me to do everything I could to ensure 
that this Bill was passed as quickly as possible, because currently people are unable to access the Family Court 
to have their cases heard. 
Hon Peter Foss:  They still won’t be able to because the Attorney General has not made the arrangements yet.   
Hon GIZ WATSON:  It also will not apply to relationships that have ended before the commencement of this 
legislation. 
Hon Peter Foss:  There is also the problem in that the Attorney General has not made the arrangements with the 
Commonwealth yet.   
Hon GIZ WATSON:  There is one drawback or criticism of the Bill; that is, the Family Court of Western 
Australia cannot order the distribution of superannuation because commonwealth legislation governs 
superannuation matters.  However, this Bill allows the Family Court of Western Australia to take into account 
potential superannuation benefits when dividing assets.  That is a significant factor, because, with current trends, 
superannuation is a major asset in a partnership split.  It is unfortunate that this change will not be able to order 
distribution of that particular asset.   

The Interpretation Act was amended during debate on the gay and lesbian law reform Bill.  We argue that this 
Bill is not anti-marriage, nor does it challenge the tenet of marriage.  It does not demean the family and does not 
put de facto relationships above marriage.  It simply gives equal rights to all families, whether they be married or 
in de facto relationships or of same or opposite-sex partners.   

We are happy to support the passage of this legislation.  I have said that we should get on with it and pass it as 
quickly as possible.  It is an inequity that has existed in Western Australia for too long, and it continues to affect 
a lot of de facto couples who often do not realise that in the event of a relationship breakdown, they do not have 
the same rights to access the Family Court as have married couples.  It is a very good move for equality in 
Western Australia and we will support the legislation.   
I flag to Hon Nick Griffiths that I have a question about clause 12 of the Bill.  Is the intention of the Bill to 
impose a higher standard on the parent bringing a contravention application?  It seems to me that under that 
clause, the respondent is required to believe only on reasonable grounds, whereas the parent bringing the 
contravention application has the lesser proof of the balance of probabilities.  Perhaps Hon Nick Griffiths will 
comment on that clause when we discuss it during the committee stage.  The Greens support the Bill.  
HON LOUISE PRATT (East Metropolitan) [8.43 pm]:  I am pleased to speak on this Bill.  It is another long-
overdue reform that introduces into law the capacity for Western Australian de facto couples to settle property 
disputes before the Family Court.  I pay tribute to the former Attorney General, Hon Peter Foss, for his efforts to 
introduce such legislation, which he failed to get through his party room for many years.  
Hon Peter Foss:  It does differ slightly from this legislation, though. 
Hon LOUISE PRATT:  The party room seems to have made some progress, which perhaps may have been in 
line with his previous position.  I note that the Opposition’s “Family First” policy statement says -  

The Liberal Party believes that the Family Court should facilitate dispute resolution and property 
settlements for family break-downs.   

Perhaps it is the definition of “family” that we differ on.  It continues - 

Access to the Family Court should be reserved for married couples, defacto couples with a child or 
children and long-term (childless) defacto couples who have been in a continuous relationship for not 
less than five years.   

I am pleased to say that our position goes somewhat further than that by encompassing people in same-sex 
relationships, as well as people who, through no fault of their own or through some thoughtlessness when they 
entered into a relationship with goodwill, find themselves unexpectedly exploited or undermined by their former 
partner and who, according to the Liberal Party’s position on this Bill, would not be in a position to seek redress 
in the Family Court.   
Western Australia does not have specific de facto relationship laws as exist in many other States.  As Hon Peter 
Foss pointed out, Western Australian laws are based on equitable principles that are enforced in the Supreme 
Court of Western Australia.  However, most other States have legislation which, broadly speaking, treats de 
facto relationships in much the same way as marriages under the Family Court Act.  Because Western Australia 
does not have these laws, the position of de facto partners is very different from that of married couples when the 
relationship breaks down.  I note that attempts to introduce such law reform have been made since the mid 
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1980s.  Law reform attempts were made in the Parliament in the early 1990s, and there was some successful law 
reform in 1995 to cover children.  As the web site of one Perth law firm indicates, it is probably fair to say that 
some kind of statutory de facto relationship law will be accepted before too long, because de facto relationships 
are becoming more common and in many situations de facto spouses are certainly much worse off under 
Western Australian laws.   

I beg to differ with Hon John Fischer, who painted this law reform as something for gay and lesbian couples and 
as pandering to 10 per cent of the population.  Historically, the drivers of this law reform have come from the 
feminist lobby.  Women have noted that under previous de facto laws, it was largely women who came off 
second best, because often their name was not associated with the property assets and the like.  That put them at 
a considerable disadvantage.  Therefore, their only redress was through the Supreme Court, which turned off a 
great many people because of the costs associated with it.  

Hon John Fischer:  Why didn’t they make a common law agreement? 

Hon LOUISE PRATT:  Because of the costs associated with it.  What is the current position with property 
distribution after the breakdown of a de facto relationship?  It is done according to legal status, contract and 
equitable principles of law.  If the property is legally registered in the name of one person, the courts normally 
will not intervene to give the other party any interest or share in that property.  If the property has been acquired 
during a de facto relationship, the person who paid for it will generally retain it after the relationship has broken 
down.  Historically that has discriminated against the woman who, without a contract of marriage and with a 
more limited income than her partner, has not had her contribution to the relationship adequately recognised 
when the relationship has broken down.  In some circumstances, equitable principles may be applied to protect a 
party when it would be unconscionable for the other party to retain the property simply because he or she has 
legal title.  This is the form of law currently pursued through the Supreme Court.  However, this is very arduous 
and I see no reason why all family relationships of a genuine domestic basis should not be brought into the 
gamut of the Family Court of Western Australia.  It is completely ridiculous to have domestic family matters, no 
matter what the nature of the family relationship might be, split between two different legal systems.  They are 
all family matters of a domestic basis and therefore should be pursued within the Family Court.  

I refer to a quote from the “Lesbian and Gay Law Reform - Report of the Ministerial Committee” about the 
involvement of Governments in the regulation of relationships.  It states - 

. . . despite the very personal and private nature of choices in relation to a partner and the nature of 
relationships, there is a point where relationships enter the public realm and the State becomes involved.  
The point is where the State recognises relationships, and consequently bestows rights and 
responsibilities which impact upon the formation, sustenance and termination of relationships.   

The actions of the State at this point have consequences for many aspects of a person’s life and 
relationship, including couple’s financial choices and obligations, treatment of property during a 
relationship and upon termination of a relationship . . . choices in relation to the illness or death of a 
partner.  Society accepts that entering into certain relationships leads to a conferral of these rights and 
responsibilities.  

The media has commented on the longstanding outstanding failure of this issue to be addressed.  In 1991, the 
census revealed that 8.2 per cent of Australian couples were cohabiting outside marriage compared with 0.6 per 
cent in 1971, 4.7 per cent in 1982 and six per cent in 1986.  Those figures have now grown significantly and de 
facto couples comprise almost 10 per cent of all persons living in coupled relationships in Australia.  In Western 
Australia that percentage is even higher, with 12 per cent of the population living in de facto relationships.  Of 
408 000 couples in WA, 12 per cent are living in de facto relationships.  In the last decade alone we have had a 
considerable increase in the number of de facto relationships.  Since we have seen the growth in this type of 
relationship, the calls for law reform in this area have really started to come to fruition.   

In an article in The Australian of 28 September 1993, Professor Rebecca Bailey-Harris from Flinders University 
in Adelaide stated that - 

There is no justifiable reason for distinguishing the principles governing property distribution on 
breakdown of a de facto relationship from those applying on marriage breakdown. 

“In both, distribution should reflect the ideology of a relationship of equal partners.” 

In 1995, The West Australian of 11 July quoted Dizna Downs-Stoney as stating the following -  

“At the moment, it is a form of discrimination against women and perhaps children because often the 
house isn’t in the woman’s name and they are usually the ones with custody.” 

Obviously, this was corrected in 1995, but it was not corrected for women without children, who are still subject 
to that inequity.   
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People have assumed that we are forcing these rights and obligations on people when they do not want them.  
What is more often the case is that WA law does not recognise de facto marriages.  If the relationship breaks 
down, the former partners are often shocked to find they have no rights when it comes to claiming a share of the 
family home or other property.  This can leave many people in dire financial circumstances.   

In 1995, Susan Hartley, who started the de facto relationships law reform lobby - I am not sure if she still works 
in that capacity - stated - 

I would never have believed it could take so long to resolve a problem which everyone identified as 
something that needed tackling . . . These are not minor relationships but partnerships of 10 or 20 years 
involving children, property, businesses.” 

It is now 2002 and still we have not addressed this issue. 
In The West Australian of 17 July 1996, an article on de facto couples provided the following example of the 
type of discrimination that people can suffer - 

Kensington mother Beth Francis, who got nothing from her former partner of 11 years, said . . . she did 
not want millions of dollars from business and property investments - she wanted a fair result from her 
de facto relationship breakup. 

Western Australia is now the only State to have law forcing de facto couples to continue to pursue property 
settlements through protracted and expensive litigation in the Supreme Court.  It is disappointing that it has taken 
so long for this law to be introduced.  However, standing on the Government’s side at this point in time I am 
pleased, because the gamut of relationships is such that we have been able to expand legislation to include 
people who would have been left out of the models proposed under the former Attorney General.  
I am very pleased to support this legislation as someone who ran for Parliament in order to better the lives of 
women in particular.  The lack of this legislation has had dire consequences for many women in this State and it 
is high time that we now have redress in this area.  I am proud to support this Bill. 
Debate adjourned, on motion by Hon Nick Griffiths (Minister for Racing and Gaming). 
 


